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Does OCLC Own the Dewey Decimal System?

Abstract

Ownership of the Dewey Decimal Classification system is limited. OCLC claims some intellectual property ownership in the Dewey Decimal Classification system. This paper examines the United States' intellectual property rights of copyright, patent, and trademark. Thereafter, the paper applies the legal standards for copyright, patent, and trademark to argue that OCLC’s intellectual property rights in the Dewey Decimal Classification system exists only in trademark and not in copyright or patent. The paper concludes with an exploration of the impacts of the ownership of the Dewey Decimal Classification system.
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Does OCLC Own the Dewey Decimal System?
Who owns the Dewey Decimal System? Some readers might find it unusual to be asking that question. These readers might say: no one “owns” the Dewey Decimal Classification System (the “DDC”): it is a public service used by libraries to make things easier for librarians and the people that librarians serve. Other readers might say: “owning” a classification scheme -- that can’t be correct? Still other readers might question that anyone currently owns the system. They know that it was published by Melvil Dewey in 1876, but, since then, the copyright has surely run out; and, besides, these readers currently work at a library and they know for a fact that no one is charging their library to use Dewey Decimal.

The concepts raised in the previous paragraph are intriguing ones. Does an entity own the DDC? And if someone does own it, by what mechanism are libraries allowed to use it seemingly without paying for it? Furthermore, what are the consequences to libraries, librarians, and their users, if the DDC is, in fact, owned by some entity? This paper will study these questions.
Overview of OCLC’s Ownership of the DDC
As some readers may be aware, there is an entity that claims some ownership stake in the DDC: OCLC, Inc. OCLC is an American non-profit that provides bibliographic and other “library-adjacent” services. According to its website (n.d.):

OCLC “supports thousands of libraries in making information more accessible and more useful to people around the world. We provide shared technology services, original research and community programs that help libraries meet the ever-evolving needs of their users, institutions and communities” (Home Page).

In 1988, OCLC “acquired” rights to the DDC and to Forest Press from the Lake Placid Education Foundation (Mitchell & Vizine-Goetz, 2009). The Lake Placid Education Foundation was created by Melvil Dewey in 1922 in order to disseminate the DDC (Plotnik, 1988).

Currently, OCLC asserts trademark and copyright ownership over certain aspects of the DDC. According to its website (n.d.), OCLC claims trademarks in the phrases: Dewey, Dewey Decimal Classification, and WebDewey (Trademarks and Service Names Page). Additionally, a search of the U.S. Patent and Trademark Office website (n.d.) reveals that OCLC has registered trademarks in four phrases: DDC, WEBDEWEY, DEWEY, and DEWEY DECIMAL CLASSIFICATION (Trademark Electronic Search System). Additionally, OCLC charges a fee to access current versions of the DDC, either in-print or online (OCLC, n.d., Ordering Page). An online search of OCLC’s patents revealed that OCLC does not currently have a patent covering the DDC, although a patent is a form of intellectual property ownership.

OCLC asserts an ownership interest in the DDC. No article has fully explored these ownership interests and the implications of them. Insight gained from such a discussion would be useful for libraries and librarians when determining how they will utilize the DDC. Such research would also be useful for decision-makers at OCLC who are contemplating asserting OCLC’s alleged intellectual property rights.
Conceptual Foundations
This paper will analyze trademark, copyright, and patent laws and cases in order to determine OCLC’s legal interest in the DDC. Specifically, the paper will find that OCLC does not have a patent interest, has a legally-questionable copyright interest, and has limited trademark interests over the DDC. The paper will then discuss the avenues OCLC could use to protect its interests and the legal repercussions for any entities that violate OCLC’s interests. The paper will further examine the consequences of having something such as the DDC be “owned” by an entity. These consequences could include revocation of access, imposition of uniformity, or levying a fee for use.
Intellectual Property
There are several concepts explored within this paper. It will be helpful to provide some foundation for these concepts now. First is the idea of intellectual property. “Intellectual property” are legal protections created within a society to allowing varying degrees of ownership of information or creations. In essence, intellectual property protections create “markets” for information and creations. (Vats & Keller, 2018). Intellectual property can also be conceptualized in terms of its opposite: the public domain. The public domain, which might be considered the opposite of legal protections for information or creations, contains information and creations that are allowed to be used in any capacity without the interventions of a market.

In the United States, there are three major avenues for acquiring intellectual property protections: copyright, patent, and trademark. These three legal regimes are codified in U.S. statutes and unfurled in U.S. court cases. Copyright, patent, and trademark each protect slightly different categories of intellectual property. Copyright allows for exclusive selling and modification of the things under copyright, usually for the length of the creator’s life plus seventy years. Copyright protects things that require “creativity,” such as art, stories, rhymes, etc. (Buccafusco, 2016). Importantly, ideas cannot be copyrighted (Baker v. Selden, 1879). Although ideas cannot be protected under copyright law, they can be protected under patent law. Patent was designed to protect ideas and inventions. Items protected under patent have a shorter protection period than under copyright. However, a patent allows the inventor exclusive use of the idea captured by the patent. The final intellectual property concept is trademark. Trademarks are those marks that identify goods or services as coming from some source and not from some other source. The purpose of trademark is to discourage consumer confusion and deception of the consumer (Dastar Corporation v. Twentieth Century Fox Film Corporation, 2003). Trademark protection can be of an infinitely long duration.
Purposes and Implications of the Topic
The focus of this paper is twofold: one, the current state of any ownership claims of the DDC; and two, the implications of these ownership claims. Although this paper focuses on the current and theoretical legal position of OCLC’s intellectual property claims, the findings discussed here can be extended to future ownership claims of the DDC. The findings can also be extended to copyright, trademark, or patent claims in other, similar situations, such as a trademark infringement claim made against a library for using an image of a Coca-Cola bottle.

There are five purposes to the research in this paper. One, to provide clarity to OCLC’s claims of ownership. Statements made by news organizations and authors indicate confusion as to OCLC’s intellectual property in the DDC (Ardito, 2003; Skalbeck, 2003). Two, to analyze whether OCLC’s alleged claims of ownership have any basis in the law. OCLC has publicly asserted a trademark infringement claim (Albanese, 2003). Additionally, OCLC allows libraries and other entities to access the DDC, but only with a licensing fee. This paper will explore whether OCLC’s intellectual property assertions, under trademark, copyright, and possibly patent, have a solid foundation in the existing legal framework. The author believes that OCLC has over-asserted its intellectual property rights.

A third purpose is to create a starting point for any future research in this area. For example, further research might include an analysis of the DDC under the intellectual property regimes of countries beyond the United States. Research might also explore the boundaries of what users of the DDC can engage in without infringing on the DDC’s intellectual property rights. Additional analysis of any benefits of copyright protections for the DDC would also be helpful. A fourth purpose is to create a guide that can be used in a legal suit in the event of an assertion by OCLC of its intellectual property right. Finally, a fifth purpose is to explore the societal value of an ownership claim over the DDC.
Gap in the Research
There is a gap in the research concerning this topic. Accordingly, a new reflection on these issues is warranted. There are legal review articles discussing the application of copyright, patent, and trademark law to various categories of intellectual property, but none specifically discussing the DDC. In fact, there are no legal review articles discussing any of the classification or subject heading systems that are commonly used by libraries and librarians. This paper will focus mainly on the DDC because it is the only system that is both widely popular and under an ownership claim by an entity. The Library of Congress Classification system, for example, is not protected by copyright.

Additionally, any research articles or other documents that discuss OCLC’s ownership of the DDC, whether it be the history of that ownership or the value derived from that ownership, are at least ten years old. For example, a 1988 news article states that OCLC paid $3.8 million to purchase the publishing press that published the DDC and the “rights” to the DDC (Plotnik, 1988). Additionally, most news items and opinion pieces looking at this topic are from the early 2000s, when the OCLC’s trademark infringement suit against a New York City hotel became a public news story (Skalbeck, 2003). The articles from this era questioned OCLC’s tactics and motivations (Ardito, 2003). There is one more-recent article in this area, from 2009. In that article, McElfresh (2009), discusses OCLC’s assertion of its copyright and trademark rights, although not in relation to the DDC. Instead, the article focuses on OCLC’s claims over another commonly-used OCLC feature: WorldCat records. 

In addition to a dearth of academic or legal articles about this topic, the author could not find any legal cases that discuss the intellectual property ownership of the DDC. If such a case did exist, the questions raised in this paper would be answered. If a court had determined OCLC’s actual legal ownership rights, as opposed to its alleged ownership rights, there would be little to no confusion or lack of clarity on the subject of OCLC’s ownership claims in the DDC. The current case law does not address intellectual property rights of any library-related classification system, although there are cases addressing other classification systems. This paper assumes that case law discussing similar issues – such as the copyrightability of other classification schemes or the inability to use trademark law to extend an expired patent – would apply to any ownership claims made by OCLC. This assumption is valid because courts generally value uniform application of the law, even as novel facts or new situations are litigated.
Assumptions and Limitations
This paper assumes that the DDC is a classification system and not something else, such as a list or a ranking. This assumption is important because American courts create different rules depending on the minute details of the intellectual property in question. A distinction between a classification system, a list, a ranking, a random compilation of numbers, and so on, has meaning in the realm of intellectual property law. An assumption that the DDC is a classification system is valid because the word “classification” appears in the name. Also, the DDC attempts to categorize things together under their subject matter, group those things together within the system and within their representation in the physical world, and assign a number to those things for the purpose of accessing them. These procedures can be thought of as falling under the heading of “classifying.”

This paper will analyze alleged and theoretical intellectual property protections of the DDC. It was also examine the value of these protections for libraries, librarians, patrons, and society. What this paper will not do is attempt to discover every or even most examples of OCLC asserting its intellectual property rights. The actual protective actions taken by OCLC are not the final purpose of this paper. Instead, this paper will clarify what legal rights OCLC actually has and will discuss the implications of those rights for libraries and their users.
Structure
The structure of the paper will be as follows: first, an introduction, which you are currently reading; second, a literature review, which will discuss the broad themes of copyright, patent, and trademark, as found in articles examining these concepts; third, a methodological section, discussing the research for and creation of this paper; and fourth, a discussion of legal principles to OCLC’s intellectual property claims and the implications of those claims. The discussion will touch upon these topics: a history of OCLC and Dewey; the layperson's understanding of OCLC’s ownership of the DDC; OCLC’s claims and representations of their ownership of the DDC; and copyright; patent; trademark. Finally, in the fifth section, the paper will provide a discussion of the merits of this current system, wherein an entity claims an ownership stake over an informational tool used by libraries throughout the world and some parting questions concerning future research and current concerns.
Literature Review
"The Dewey Decimal Classification is not merely a tool, it is an established institution of the library profession” (Satija, 2013, p. 25). Because of the DDC’s institutional nature, it is, for many, inextricably linked to the concept of the library. Perhaps without quite remembering its purpose and probably without understanding how it works, the DDC is something that people think of when they think of the library. Additionally, the DDC is heavily used by librarians. Arguably, the DDC is the most widely-used library classification system (Lindell, 2019). As of 2013, 200,000 libraries and information centers in 135 countries used the DDC to organize their materials (Satija, 2013). 

Even as the DDC is utilized by libraries and referred to by the public, many do not realize that there is an entity that claims an ownership stake in the DDC (McElfresh, 2009). OCLC holds the copyright for written editions of the DDC and also maintains registered trademarks in words associated with the DDC, including “Dewey,” “Dewey Decimal Classification,” “DDC,” and “WebDewey” (OCLC, n. d.; U.S. Patent & Trademark Office, 2020).

Currently, people may believe that even though OCLC holds some intellectual property rights in the DDC, there is not really any danger of the DDC being restricted or not fully available. As an example, here is a quote from a textbook about the DDC: “Though copyrighted in the US as a proprietary system and trademark of the OCLC the Dewey is de facto a world heritage” (Satija, 2013, p. 36). However, OCLC has asserted their intellectual property rights and restricted use of the DDC. For example, OCLC requires other countries to enter a private agreement with the DDC in order to use it (Mitchell & Vizine-Goetz, 2009). Although OCLC asserts intellectual property rights in the DDC, there is confusion about what OCLC’s rights are (Ardito, 2003). Additionally, it is not clear if the law supports the rights that OCLC does allege.

This paper argues that, if challenged in court, OCLC’s intellectual property claims over the DDC would not survive scrutiny, except for trademark ownership. The paper further argues that trademark ownership would not provide OCLC with a legal foundation for broad restrictions on the use, replication, and dissemination of the DDC. In this section, this paper will explore the history and administration of the DDC, a few more-famous instances of OCLC asserting its intellectual property rights concerning the DDC, and the United States’ intellectual property rights regime.
History of the DDC
Although the DDC is thought of as being the unique product of Melvil Dewey, the ideas and concepts found within the DDC throughout its history were the results of other classification systems or of collaboration. In 1873, after visiting multiple libraries in the American Northeast, Dewey came upon the idea to classify books by their topic, using decimal numbers. Dewey decided to use an existing organization of knowledge, devised by William Torrey Harris, as the basis for his decimal classification system. In 1876, Dewey published a description of his system, which received wide publicity. American and international librarians began to use the Dewey system (Satija, 2013).

Thereafter, many editions of the DDC were published and continue to be published. Dewey was an editor of the first three editions. In 1882, Dewey established a library supply company named the Library Bureau. The Library Bureau published the DDC and held its copyright from 1922 to 1958. In 1922, Dewey additionally signed over the copyright of the DDC to the Lake Placid Club Foundation, which was chartered by the State of New York. In 1933, the Club Foundation incorporated the Forest Press and gave any copyright in the Dewey Decimal System to the Forest Press. After 1932, eight new editions of the DDC were released until 1979. Additionally, from Melvil Dewey until the acquisition of the DDC by OCLC in 1979, there were eight other editors of new editions. In order to publish the Sixteenth Edition in 1958, the Library of Congress provided monetary and editorial support (Satija, 2013).

In 1988, the Forest Press was acquired by OCLC (Satija, 2013). OCLC purchased the rights and the Press from the Club Foundation for $3.8 million (Plotnik, 1988). OCLC used its money and resources to focus on a digital presentation and utilization of the DDC (Satija, 2013). Starting with the Twenty-Second Edition in 2003, an online edition of the DDC, named WebDewey by OCLC, was available only to licensed users (Satija, 2013). Also that year, OCLC retired Forest Press (Satija, 2013).

From first publication until 2013, the DDC has undergone 23 revisions. Additionally, over the many decades of its existence, “it has been read, researched, applied, reviewed, commented upon, commended and censured. It has attracted more literature on it than any other classification scheme” (Satija, 2013, p. 16). Missing from historical reviews of OCLC’s acquisition of the DDC are discussions of limitations and restrictions of the DDC. Hopefully, in the future, further research will be conducted specifically on OCLC’s restrictions on the use of the DDC because of assertions of its intellectual property rights.
Administration of the DDC
According to a textbook about the DDC, the administration of the DDC involves three entities: the American Library Association’s Decimal Classification Editorial Policy Committee, OCLC, and the Library of Congress. The content of the DDC is further created and supported by user groups throughout the world. OCLC is primarily involved in the publishing, marketing, and administration of the DDC (Satija, 2013). OCLC licenses production of DDC-related products to library vendors and internally publishes full and abridged versions of the DDC and licenses the underlying DDC database (Mitchell & Vizine-Goetz, 2009). The editorial offices of the DDC are housed at the Library of Congress. Editorial expenses are covered by OCLC. The lead editor of the DDC divides their time between the offices of OCLC and the Library of Congress (Satija, 2013).

The Editorial Policy Committee meets throughout the year to discuss proposed revisions to the DDC. The Committee consults with users, other constituencies, and subject-matter experts. The editors at the Library of Congress draft revision proposals and assign Dewey Decimal numbers to newly published publications. The editors also draft any revisions to the DDC. If a subject-matter topic is to receive a major revision, OCLC must approve that decision. Before publishing a major revision, a draft is widely circulated and commented upon by librarians and other users (Satija, 2013).

As mentioned earlier, librarians and other users of the DDC are heavily involved in its revision and maintenance. This was explored by the DDC textbook cited above:

From the early beginning various library organisations have asserted their concerns for its maintenance and [given] directions to its growth to serve not only the changing needs of libraries, but also the universe of knowledge organisation in general. The DDC proprietors have always sought the cooperation and formal involvement of library and information professionals. Now there are many formal and organised groups in place to contribute to its good health

(Satija, 2003, p. 36).
The Library Hotel Suit
One of the most discussed incidents of OCLC asserting its intellectual property rights in the DDC was a trademark infringement suit brought by OCLC against a New York City hotel in 2003. That lawsuit involved a hotel, called the Library Hotel, that organized its rooms and some of its other amenities using the DDC. For example, a “Botany Room” was labelled Room 500.004 (Satija, 2013).

OCLC sued the Library Hotel in 2003, alleging trademark infringement (Ardito, 2003). The three specific claims brought by OCLC were: one, trademark infringement, two, false designation of origin – which argued that the hotel’s use of the DDC would cause people to believe that OCLC’s trademarks were generic, and three, dilution of trademark (Eberhart, 2003). The complaint stated that OCLC invested money and staff in the DDC (Ardito, 2003). The complaint further alleged that OCLC “frequently asserts” its trademark claims against misuse (Ardito, 2003, p. 20). Finally, the complaint demanded damages of three times the hotel’s profits or three times OCLC’s damages. The complaint did not allege any other intellectual property claims, such as copyright or patent (Skalbeck, 2003).

The public reaction of librarians to OCLC’s suit was negative (Ardito, 2003; Skalbeck, 2003). According to a representative of the hotel, both OCLC and the hotel received letters and other correspondence from librarians calling for OCLC to end the lawsuit (American Libraries, 2004).

Shortly after the complaint was filed, the Library Hotel and OCLC reached a settlement (American Libraries, 2004). Under the terms of the settlement, OCLC gave the Library Hotel permission to use the DDC and the hotel agreed to acknowledge OCLC’s trademark over the DDC. Additionally, the hotel agreed to make a donation to a literacy-related charity.

A review of the literature revealed two other examples of OCLC asserting their intellectual property rights, at least as noted by librarians. First, a 2004 popular music CD titled Tales from a Librarian, contained a lengthy OCLC copyright notice (Kim, Barnes, & Albanese, 2004).

The second example was discussed at length by a librarian in 2008 (McElfresh, 2008). In 2008, OCLC issued its first legal document, the “Policy,” about records found in a collective database maintained by OCLC, called WorldCat. The Policy was specifically about WorldCat records. While discussing the Policy, McElfresh (2008), noted that the Policy could not guarantee that OCLC actually had an intellectual property interest in the WorldCat records. As stated by McElfresh (2008), why wouldn’t the librarian-catalogers who created the records be the copyright holders of the records? As succinctly summarized by McElfresh (2008, p. 6), “[Librarian-catalogers] pay to put the content into WorldCat and we pay to get content out; it stands to reason that at some point, we’d like to ‘own’ it.”
Intellectual Property
In the United States, there are three major avenues for acquiring intellectual property protections: copyright, patent, and trademark. These three legal regimes are codified in United States statutes and unfurled in United States court cases. Copyright, patent, and trademark each protect slightly different categories of intellectual property (Buccafusco, 2016).

The law governing these three slightly different intellectual property protections is not always clear and is sometimes contradictory. Additionally, legal commentators write at-length about the confusion, inefficiencies, and unfairness found in the United States intellectual property rights system (Lunney, Jr., 2018; Risch, 2015; Rosenblatt, 2019). Although United States courts do not always provide much clarity in this area, one of the goals of this paper is to interpret intellectual property law as it applies to the DDC. In the upcoming section, each separate regime of United States intellectual property law will be summarized, briefly and as it relates to OCLC’s alleged property rights in the DDC.
Copyright.
The purpose of copyright is to protect “creative” creations. If a creation is more useful than it is creative, the appropriate intellectual property regime is patent and not copyright. For example, copyright is not meant to protect “systems;” instead, patent should be used to protect a “system” (Bambauer, 2019). However, at least one court has indicated that if a classification system includes “creative” choices when deciding how to label some items and not other items, then the system can be copyrighted (Buccafusco, 2016). Additionally, the United States Constitution requires that copyright laws cannot be used to protect ideas or to prohibit “fair use” of a copyrighted item (Bambauer, 2019). Copyright is contrasted with trademark law in that trademarks require no creative component (Buccafusco, 2016).

Additionally, copyright can only protect expressions, it cannot protect ideas (Samuelson, 2016). In order to enact this concept, courts have created a confusing doctrine that they term “merger.” Merger is an attempt to protect expressions only and not merely ideas. If an expression that has been created is the only way to express a particular idea, then the idea and the expression have “merged” and courts will not grant copyright protection to the expression (Samuelson, 2016). An example is a list of automotive parts. The “idea” of automotive parts cannot be copyrighted. And an “expression” of that idea is a list of automotive parts. In fact, the only imaginable expression of that idea is a list of automotive parts. Accordingly, the idea and the expression have merged and the list of automotive parts is not copyrightable (ATC Distribution Group, Incorporated v. Whatever It Takes Transmission & Parts, Incorporated, 2005).
Patent.
Patent is meant to protect practical creations (O'Connor, 2015). Patents have more rigorous requirements than copyright or trademark law and last for a shorter duration (Bambauer, 2019). Patent requirements include that the only entity that can receive a patent is the inventor and that something cannot be patented if there is already public knowledge of it (Bambauer, 2019). Additionally, an entity cannot attempt to extend its patent monopoly in a useful creation by using copyright (Samuelson, 2019). Perhaps counterintuitively, “science” is protected by copyright, whereas “technology” is protected by patent (O’Connor, 2015).
Trademark.
The third intellectual property regime is trademark. Trademark law was created to prevent consumer confusion in the marketplace and to prevent counterfeiting (Kiser, 2016).  To that end, trademark law only applies to marks that represent consumable goods or services. Trademarks differ from copyright and patent in that trademark protection does not require that the mark be “invented” or “discovered” (Choi, 2019).  It is argued that consumer confusion creates reputational harm or lost sales for the entity holding the trademark (Tushnet, 2016). Interestingly for the discussion at the heart of this paper, surnames are generally not allowed to be trademarked (Jacobs, 2019). An exception occurs if the surname has acquired a requisite “distinctiveness” (Jacobs, 2019). A trademark can, but need not, be registered (Choi, 2019). 
Research Needed
There is research documenting the history of the DDC. There is also research documenting the history of OCLC. However, there has not been extensive research on OCLC’s claims of ownership of the DDC. Instead, there have been a few opinion pieces or news items discussing specific instances when OCLC has asserted an intellectual property right. What is missing is a critical discussion of OCLC’s alleged ownership rights and the consequences of those rights. This paper should help start that discussion.
Methodology
Overview of Problem
The DDC is used by librarians throughout the world. Globally, the DDC is used by over 200,000 libraries in 138 countries (Suresha & Narayanaswamy, 2016). In the United States, the DDC is used by some academic libraries and by the majority of public libraries (Edwards, 2013). However, although the DDC is used by thousands of libraries and millions of users in publicly-accessed libraries throughout the United States (The Institute of Musuem and Library Services, 2019), it is a system that is claimed to be owned by OCLC.

It is not clear exactly the extent that OCLC believes they have a legal proprietary stake in the DDC. Commenters and library professionals state at various times that the DDC is copyrighted, that OCLC owns “the rights” to the DDC, and that the DDC is trademarked  (LibraryThing, n.d.; Lindell, 2019; McElfresh, 2009). In a public interview, the president and CEO of OCLC stated that OCLC “maintains” and is the publisher of the DDC (Yost, 2017). Additionally, the OCLC website states that Dewey Decimal is not in the public domain and that a licensing agreement must be created to use the Dewey name or classification numbers. OCLC additionally states that they “have established licensing arrangements that enable other organizations to use the Dewey name while protecting OCLC’s trademark rights” (OCLC, n.d.). Also, OCLC charges a fee to access a copy of the written description of the DDC, either in print or digitally (OCLC, n.d.).

Are OCLC’s statements regarding licensing of the Dewey name and regarding charging a fee to access a description of the DDC an accurate reflection of their legal rights? Would American intellectual property law support a claim brought by OCLC against someone who used the Dewey name without a license or copied portions of the written DDC without paying a fee to OCLC?

These questions are important for at least two reasons. First, it is helpful to know the current state of legal affairs in order to conduct library functions within the bounds of American jurisprudence. Second, a clear understanding of what OCLC – or any entity that OCLC purports to sell the DDC to – can require of the people and entities that use the DDC and the nomenclature surrounding the DDC will be helpful in determining what strictures a library must adhere to under the law. An example of this found in the literature is an opinion article written by a library cataloguer (McElfresh, 2009). In this article, McElfresh (2009) noted that OCLC unilaterally demanded certain rights and procedures from the librarians that inputted and retrieved information from a product called WorldCat, which is a non-DDC OCLC library service.

These questions are important in the context of libraries, library users, information creators, and information purveyors. There has been much discussion about rights, access, fair use, licensing, and fees in the library setting, particularly in the context of online databases. Disputes between libraries and information purveyors are public in the news. For example, academic institutions are in disputes with publisher Elsevier over the hundreds of thousands of dollars being charged to access information, including information that was created by the academic institution itself (Albanese, 2017). Although library professionals might not chafe under OCLC’s current arrangement, it is not hard to imagine a situation where OCLC attempts to generate more profit from the DDC or where OCLC sells the DDC to a more profit-driven entity such as Elsevier. In those situations, a clear understanding of the intellectual property rights surrounding the DDC would be helpful.
Definition of Terms
To understand the discussion undertaken in this paper, a shared understanding of certain terms and concepts would be beneficial.
Dewey Decimal Classification system.
The DDC is a classification scheme used to organize items. This scheme was proposed by Melvil Dewey after he worked in a college library and toured other college libraries looking for a workable classification scheme (Satija, 2013). Although no specific aspect of Dewey’s classification system was unique, his way of combining certain features together did create a unique classification scheme. Some of the features that characterize the DDC are 1) organization of the system by subject or topic, 2) using numerals to label the topics, 3) using decimal numbers so that the quantity of classification numbers could be infinite, and 4) organizing the books on the shelves not by acquisition date but specific subject matter. 
OCLC.
OCLC is a registered non-profit library cooperative, although it does attempt to generate about 3% profits annually (OCLC, n.d.). OCLC bills itself as a “library services provider” (OCLC, 2019). OCLC creates or uses products and services that are, in turn, used by OCLC’s members. For example, OCLC created a global bibliographic catalog, titled WorldCat, the data of which is inputted by the members and retrieved by the members. OCLC seeks new members that would be interested in contributing to WorldCat. Members of the cooperative are charged a fee by OCLC.

OCLC “acquired” the DDC in 1988 (Mitchell & Vizine-Goetz, 2009). After acquisition, OCLC bears the costs of editing the DDC (Satija, 2013). However, the Library of Congress pays the salary of some of the employees on the DDC-editing team. Additionally, the editing is done by three entities: the Library of Congress, OCLC, and the Editorial Policy Committee, which is comprised of representatives from the American Library Association and other library associations throughout the world (Satija, 2013). OCLC places a copyright on each edition of the DDC that it publishes. OCLC also maintains trademarks on certain phrases associated with the DDC and creates licensing structures when another entity wants to use those trademarks (OCLC, n.d.). Additionally, OCLC requires entities that would like to translate the DDC to come to an agreement with OCLC (Mitchell & Vizine-Goetz, 2009).
License.
A license is a grant of permission (Ovadia, 2019). In an intellectual property regime that provides protections and rights to content creators or owners, a license is a legal tool that controls how the creation can be used by entities who are not the rights-holder. A license can be granted for any bundle of rights that an entity might hold (Ovadia, 2019).
Intellectual property.
Intellectual property is a type of property created by the law that gives creators rights over their creations. These rights often give the creator an exclusive right over their creation for a set period of time (World Trade Organization, 2020). Different countries have established different intellectual property rights rules. In the United States, intellectual property rights are enshrined in the Constitution, which affirms the need of the government to create legal regimes to support science and the “useful arts” (Greco, 2018). Often, and including in the United States, these rules are categorized into two types: 1) copyright and related rights and 2) rights that protect intellectual property that is created for the market (World Trade Organization, 2020). Examples of the latter category include trademark and patent.
Copyright.
The purpose of copyright is to benefit society by furthering the creation of new works (McCord, 2014). Copyright is meant to protect more “creative” works, as opposed to technological, useful, or practical works. These creative works are called “expressive works” and include books, music, art, and film. As of 1998, American copyright law allows for these protections: 1) a term of copyright is 70 years from the death of the author; 2) a corporate copyright term is 120 years after the creation of the work or 95 years after publication; and 3) copyright for all works published prior to 1 January 1978 is protected for a term of 95 years (Greco, 2018).
Patent.
“A patent is a proprietary right granted by the Federal government pursuant to laws passed by Congress” (Quinn, 2016, p.1). Patents do not protect ideas – patents protect inventions. Patents convey to their owner an exclusive right to a claimed invention and are granted to inventors who file an application with the United States Patent and Trademark Office (Quinn, 2016). “There are three types of patents available in the United States: (1) a utility patent, which covers the functional aspects of products and processes; (2) a design patent, which covers the ornamental design of useful objects; and (3) a plant patent, which covers a new variety of living plant. Each [patent] confers ‘the right to exclude others from making, using, offering for sale, or selling’ the invention in the United States or importing the invention into the United States” (Quinn, 2016, p.1).
Trademark.
The purpose of trademark law in the United States is to protect consumers. Trademark law is meant to protect trademarks so that a consumer can be assured that an item with a trademark on it will be of like quality to similar items with the same trademark that the consumer has interacted with previously (McCord, 2016). “Trademark law protects anything that is used in commerce in association with a particular good or service and that serves to identify in the minds of consumers the source or origin of that good or service. It is not necessary for consumers to know who the source is, so long as the mark distinguishes goods or services provided by that source from those provided by others” (McCord, 2016, p.10).
Study Focus and Methodology
The goal of this paper is to assess the current legal landscape to determine whether OCLC actually has a legal foundation for asserting legal rights to the DDC. To do that, this paper will analyze legal cases. There are several courts that write legal opinions, each with increasing degrees of authority. Ideally, this paper would focus on federal Supreme Court cases, because Supreme Court cases have the most legal authority of any legal opinion. However, the Supreme Court writes so few opinions each year that it is often silent on certain issues. For relevant issues on which the Supreme Court is silent, this paper will look to federal appellate court cases, which are issued by the federal circuit courts. Each circuit court has less authority than the Supreme Court, but more authority than the federal district courts. Most of the cases cited in this paper are appellate court cases.

When analyzing the cases, this paper will utilize a framework that is common to legal analysis. That analysis framework goes by the acronym IRAC: Issue, Rule, Application, Conclusion. The IRAC methods proceeds like this: first, the issue that is being analyzed is stated and discussed; second, the rule, or law as it currently exists, is posited and discussed; third, the current law is applied to the current issue; and fourth, the conclusion that follows from that application is discussed.

Using the IRAC method, this paper will analyze OCLC's legal ownership stake in the Dewey Decimal System under three legal regimes: copyright, patent, and trademark.
Cases
An exhaustive search of the caselaw confirmed that there is no case in the United States at any level of authority that has opined on the question of OCLC’s legal rights to the DDC. However, there are many cases that focus on similar legal questions. The rules and standards from these cases can be applied to the fact pattern here in order to ascertain OCLC’s legal rights. Several methods were used to discover the relevant cases in this area of the law. First, a number of search phrases were entered into four databases: Nexis Uni, EBSCO’s Library and Information Science Source, ProQuest’s Library and Information Science Abstracts, and Google Scholar. These search phrases included “OCLC and copyright,” “OCLC and Dewey Decimal,” “OCLC and trademark,” “OCLC and patent,” “patent of classification systems,” “copyright of classification systems,” “trademark of classification systems,” “consequences of copyright law,” “consequences of patent law,” and “consequences of trademark law.”

These searches resulted in several informative academic and legal articles. The articles then listed many cases that provided the relevant case law that the discussions in the articles were based on. The cases mentioned in the articles were skimmed for relevance. The relevant cases were then read and analyzed.

These cases yielded more cases. Often, legal cases refer to other cases in their opinions and are, in turn, referred to by other, later opinions. In this way, additional relevant cases can be discovered. These relevant cases were then read and analyzed, which led to yet more additional relevant cases. This process was iterated three times until the cases were referring only to each other or to non-relevant cases. Essentially, these collected cases represent the current relevant body of law in its entirety.

After the cases and articles were gathered, the author began writing this article. However, during the article-writing process, gaps in the knowledge of the author were discovered. To fill these gaps, a few more articles were found and incorporated into this paper. These articles discussed foundational intellectual property theory and also more deeply probed the history of the DDC and the current role of OCLC in the maintenance of the DDC.
Limitations of this Discussion
One weakness inherent to this type of analysis is that the correctness of the analysis can never truly be known until the Supreme Court promulgates a ruling on this issue. Because it is the Supreme Court that ultimately determines what the law is in relation to any specific set of facts, any analysis of the content of the law can be, at best, a prediction.  A definitive understanding of the law cannot be known until the Supreme Court determines to hear a case and then makes a ruling on that case.

Another weakness of the analysis found in this paper is that it is highly dependent on one person: the author. There are not many other analyses of these issues to be found in the literature. Therefore, this paper does not contain much consolidation, or even analysis, of the thoughts or research of others. Hopefully this paper, although dependent on the logical and investigative capabilities of its sole author, can still be a starting point for future research and discussion in this area.
Legal Analysis
Because there is not a case that directly addresses the issue of OCLC’s ownership of the DDC, this analysis must be extrapolated from existing, relevant cases. A framework exists to analyze cases to determine their application to a given issue. As described above, this rule is known by the acronym IRAC. IRAC stands for Issue, Rule, Application, Conclusion. This section will apply the IRAC framework to the existing law to surmise how a court would view OCLC’s claims to the DDC.
Issue
The issue here concerns OCLC’s asserted ownership of the DDC. The salient facts, which are mentioned in more detail earlier in this paper, are summarized here.

In 1876, Melvil Dewey published a description of his classification system, which was created after he examined classification systems already in use (Satija, 2013).  Dewey filed for copyright of the system, and conveyed that copyright to various entities (Satija, 2013). OCLC acquired the DDC and Forest Press in 1988 (Mitchell & Vizine-Goetz, 2009). Before the acquisition, OCLC bibliographic products included DDC numbers in their bibliographic records (Mitchell & Vizine-Goetz, 2009). DDC employees, including a “Dewey program manager” are housed in offices at the Library of Congress (Lindell, 2019). The DDC is created and maintained by various entities, including the ALA, OCLC, and the Library of Congress (Satija, 2013). OCLC has an electronic version of the DDC that it offers for subscription (Mitchell & Vizine-Goetz, 2009). Also, OCLC licenses production of DDC-related products to library vendors and internally publishes full and abridged editions of the DDC (Mitchell & Vizine-Goetz, 2009). Further, in order for a user in another country to translate the DDC, OCLC requires them to come to an agreement with OCLC (Mitchell & Vizine-Goetz, 2009). OCLC’s website states that it holds trademarks in: 1) Dewey, 2) Dewey Decimal Classification, 3) DDC, and 4) WebDewey (OCLC, n.d). 
Rule
The United States legal regime recognizes intellectual property rights. Relevant to this discussion, the United States recognizes copyrights, patents, and trademarks.
Copyright.
The United States Constitution established “Congress’s power to create copyrights to ‘promote the Progress of Science and the useful Arts, by securing for limited Times to Authors and Inventors the exclusive Rights to their respective Writings and Discoveries’” (ATC Distribution Group, Incorporated v. Whatever It Takes Transmissions and Parts, Incorporated, 2005, p. 705). Importantly, “the primary objective of copyright is not to reward the labor of authors, but to promote the progress of science and the useful arts” (ATC Distribution Group, Incorporated v. Whatever It Takes Transmissions and Parts, Incorporated, 2005, p. 710). “Copyright assures authors the right to their original expression, but encourages others to build freely upon the ideas and information conveyed by a work” (Feist Publications, Incorporated v. Rural Telephone Service Company, 1991, p. 349-350). Copyright covers those creations that are original (American Dental Association v. Delta Dental Plans Association, 1997). Just because a creation was given a copyright, does not automatically mean that a court will find that the creation deserves copyright protection (ATC Distribution Group, Incorporated v. Whatever It Takes Transmissions and Parts, Incorporated, 2005).
Ideas.
Although copyright covers creations, it does not protect ideas. Original and creative ideas are not copyrightable (ATC Distribution Group, Incorporated v. Whatever It Takes Transmissions and Parts, Incorporated, 2005). For example, the Supreme Court determined that a particular double-entry bookkeeping method was not copyrightable (Baker v. Selden, 1879). An explanatory book that described the bookkeeping method was copyrightable, but the underlying idea of double-entry bookkeeping could not be copyrighted (Baker v. Selden, 1879). Further, if the methods and diagrams used in the explanatory book were necessary to perform the underlying function being explained (i.e. bookkeeping, in this instance), then the methods and diagrams were not copyrightable and instead were part of the idea being explained (Baker v. Selden, 1879). Because only the explanation is copyrightable, a creator cannot prohibit another author from creating another explanation of the same system, even if that explanation uses the same methods and diagrams (Baker v. Selden, 1879).

Similarly, if an idea is so simple or straightforward that there are only a few ways to express that idea, the expression of the idea cannot be copyrighted. For example, sweepstakes rules can be expressed only in a limited number of ways – therefore, to allow sweepstakes rules to be copyrighted would require each subsequent sweepstakes creator to write ever-more creative rules, merely to not infringe someone else’s copyright (Morrissey v. Procter & Gamble Company, 1967). To discourage this situation, courts have determined that expressions of an idea are not copyrightable when there are only a limited number of ways to express the idea. Courts use the term “merger” to apply this concept.
Facts.
Facts cannot be copyrighted (Feist Publications, Incorporated v. Rural Telephone Service Company, 1991). However, courts have determined that sometimes the organization of facts is copyrightable. For an organization of facts to be protected by copyright, the organization must be more original than some high-likely method of organization, such as alphabetization. The arrangement of facts into alphabetical order does not transform the facts into copyrightable material (Feist Publications, Incorporated v. Rural Telephone Service Company, 1991). For an example of an arrangement of facts that is copyrightable, a federal appeals court has found that a taxonomy of dental procedures was copyrightable because there were multiple ways to categorize the dental procedures and the creators of the taxonomy chose one particular way (American Dental Association v. Delta Dental Plans Association, 1997). Although a taxonomy can be copyrighted, the functional elements of a copyrighted creation are protectable under patent only and cannot be protected under copyright. Additionally, if a taxonomy is copyrighted, the intellectual property owner cannot use copyright to prohibit someone else from using the taxonomy (American Dental Association v. Delta Dental Plans Association, 1997). Exclusivity of use is granted only by patent.
Classification systems.
Notwithstanding that a taxonomy may be copyrighted, copyright law does not allow the copyright of a “system” (American Dental Association v. Delta Dental Plans Association, 1997). Specifically, copyright protection does not “extend to any idea, procedure, process, system, method of operation, concept, principle, or discovery, regardless of the form in which it is described, explained, illustrated, or embodied in such work” (Feist Publications, Incorporated v. Rural Telephone Service Company, 1991, p. 356). For example, a recipe – which the courts consider a “system” -- cannot be copyrighted (American Dental Association v. Delta Dental Plans Association, 1997).

As another example, a hardware parts numbering system was not copyrightable (Southco, Incorporated v. Kanebridge Corporation, 2002). The court in this case specified that a numbering system could not be copyrighted because to do so would entail the copyrighting of an idea. The court further held that the numbers that resulted from the numbering system also could not be copyrighted because the assigning of the numbers to each particular part was not a creative act (Southco, Incorporated v. Kanebridge Corporation, 2002). Specifically, once the numbering system was created, the assigning of numbers to each product involved no creativity. “Indeed, if any creativity were allowed to creep into the numbering process, the system would be defeated” (Southco, Incorporated v. Kanebridge Corporation, 2002, p. 282). Additionally, the court noted that the parts numbers were not expressive but were instead purely functional. The numbers were functional because they “convey information about a few objective characteristics of mundane products” (Southco, Incorporated v. Kanebridge Corporation, 2002, p. 284). As a final thought, the court noted that parts numbers should not be copyrightable because short phrases cannot be copyrighted (Southco, Incorporated v. Kanebridge Corporation, 2002).

Additionally, although an appeals court has held that a taxonomy is copyrightable, a different appeals court determined that a classification scheme for automotive parts is not copyrightable (ATC Distribution Group, Incorporated v. Whatever It Takes Transmissions and Parts, Incorporated, 2005). The court noted that, in principle, a classification scheme might be creative enough to be considered an original, and therefore copyrightable, work (ATC Distribution Group, Incorporated v. Whatever It Takes Transmissions and Parts, Incorporated, 2005). However, the court determined that a set of numbers assigned to parts in a catalog could not be copyrightable because it was not original (ATC Distribution Group, Incorporated v. Whatever It Takes Transmissions and Parts, Incorporated, 2005). The court further determined that an index associated with the classification system that merely compiled the numbers and did not explain the system was not copyrightable, either (ATC Distribution Group, Incorporated v. Whatever It Takes Transmissions and Parts, Incorporated, 2005).
Patent.
Patent law is enshrined in the United States Constitution. The Constitutional foundation of patent law is to create protections for “Inventors in their Discoveries” (Taylor Instrument Company v. Fawley-Brost Company, 1943, p. 99). Unlike copyright, patent protects actual ideas, and not the expression of an idea (ATC Distribution Group, Incorporated v. Whatever It Takes Transmissions and Parts, Incorporated, 2005). Because copyright and patent protect different things, an item cannot be both copyrightable and patentable (Taylor Instrument Company v. Fawley-Brost Company, 1943). Further, a patentable item cannot later be copyrighted for the purpose of avoiding the stricter rules and shorter time frames of patent protection (Taylor Instrument Company v. Fawley-Brost Company, 1943). Importantly, a creation, invention, or discovery cannot be patented if it was in public use before the filing date of the patent (Helsinn Healthcare S.A. v. Teva Pharmaceuticals USA, Incorporated, 2017).
Trademark.
Consumer confusion.
Trademark law was created in an attempt to discourage consumer confusion. Therefore, if there is no likelihood of consumer confusion, there is unlikely to be trademark infringement. For example, if two products that are represented by the same trademarks are totally unrelated, “there can be no infringement because confusion is unlikely” (AMF Incorporated v. Sleekcraft Boats, 1979, p. 348). In order to prevail on a trademark infringement claim, the entity that holds the trademark must prove the existence of a trademark and also the subsequent use of that mark in a manner that is likely to create consumer confusion (Comedy III Productions, Incorporated v. New Line Cinema, 2000). Consumer confusion can occur even if the trademarks are being placed on products that are not exactly the same as the products that the trademark holder sells. For example, placing the trademark of a chicken company on a box that restaurants use to serve chicken would lead to confusion, even though the trademark actually represents the chicken itself and not the box that it is served in (Kentucky Fried Chicken Corporation v. Diversified Packaging Corporation, 1977). Trademark law’s focus on commerce and consumer confusion emphasizes the fact that trademark law was not designed to protect originality. Instead, the protection of originality is the domain of copyright and patent law (Dastar Corporation v. Twentieth Century Fox Film Corporation, 2003).
Trademark strength.
Different types of trademarks receive different types of legal protections. An “arbitrary or fanciful mark” will receive the strongest protection (AMF Incorporated v. Sleekcraft Boats, 1979). However, marks that are descriptive or suggestive will receive less protection (AMF Incorporated v. Sleekcraft Boats, 1979). A name often is a weak or nonexistent trademark. In fact, under trademark law, a surname usually cannot be trademarked (Jacobs, 2019). There is an exception to that rule: if the surname has acquired “distinctiveness” (Jacobs, 2019). Additionally, if a trademark holder has allowed others to use the mark without concern for maintaining the products that mark is associated with, the trademark holder could be said to have forfeited their rights in the mark (Kentucky Fried Chicken Corporation v. Diversified Packaging Corporation, 1977).
Nominative fair use.
If an entity is using a trademark to refer to the product that is normally associated with that trademark, that trademark use is considered “nominative fair use” (Toyota Motor Sales U.S.A., Incorporated v. Tabari, 2010). For example, if a car seller is using the word Lexus and the Lexus logo to refer to Lexuses that the seller is selling, the use of Lexus’s trademarks would fall under nominative fair use (Toyota Motor Sales U.S.A., Incorporated v. Tabari, 2010). “The nominative fair use doctrine allows such truthful use of a mark, even if the speaker fails to expressly disavow association with the trademark holder, so long as it’s unlikely to cause confusion as to sponsorship or endorsement” (Toyota Motor Sales U.S.A., Incorporated v. Tabari, 2010, p. 1177).
Remedy.
If a court determines that trademark infringement has occurred, there are certain remedies that the court can mandate. However, any remedies sought by the trademark holder should not be used solely to make it more difficult for consumers to engage in voluntary commerce (Toyota Motor Sales U.S.A., Incorporated v. Tabari, 2010). One remedy is damages. If the trademark holder has been damaged, the court can triple the damages award (Fishman Transducers, Incorporated v. Paul, 2012). The court can also mandate that the infringing entity give all their profits associated with the trademark to the plaintiff and can award attorney’s fees (Fishman Transducers, Incorporated v. Paul, 2012). Although a court can mandate monetary damages, “damages awards turn out to be comparatively rare in trademark cases primarily … because of the difficulty of proving [damages]” (Fishman Transducers, Incorporated v. Paul, 2012, p. 194).

Although a damages remedy is rare in trademark infringement cases, another remedy that courts can provide is an injunctive order. An injunction mandates someone to change their behavior. For example, a court can create an injunction to require a party to stop using a trademark in their website name (Toyota Motor Sales U.S.A., Incorporated v. Tabari, 2010). However, courts must narrowly tailor trademark injunctions only to prevent ongoing trademark violations (Toyota Motor Sales U.S.A., Incorporated v. Tabari, 2010). Additionally, courts must be cautious because “a trademark injunction, particularly one involving nominative fair use, can raise serious First Amendment concerns because it can interfere with truthful communication between buyers and sellers in the marketplace” (Toyota Motor Sales U.S.A., Incorporated v. Tabari, 2010, p. 1176).
Cannot substitute for copyright or patent law.
Importantly, trademark cannot be used to circumvent copyright law (Dastar Corporation v. Twentieth Century Fox Film Corporation, 2003). “If material covered by copyright law has passed into the public domain, it cannot then be protected by [trademark law] [because that would render] the Copyright Act a nullity” (Comedy III Productions, Incorporated v. New Line Cinema, 2000, p. 595). An appeals court has held that a movie clip that was protected under copyright but had since passed into the public domain could not then be protected under trademark merely because the movie clip contained well-known characters (Comedy III Productions, Incorporated v. New Line Cinema, 2000). In another case, the United States Supreme Court specifically determined that a product that was communicative could not be protected by trademarked beyond any protections that copyright law would provide (Dastar Corporation v. Twentieth Century Fox Film Corporation, 2003). Similarly, trademark cannot be used to protect creations that would traditionally be protected by patent law (Dastar Corporation v. Twentieth Century Fox Film Corporation, 2003).
Application
How do the legal rules as described above apply to the particular set of facts involving OCLC and the DDC?
Copyright.
OCLC copyrights each newly published version of the DDC. Additionally, as described above, members of the public and of the library profession believe that the DDC is copyrighted. But, as a classification system, would a United States court determine that the DDC is copyrightable?

Unfortunately, United States copyright law, especially in this area, is not a model of clarity. In one case, a taxonomy is copyrightable, but in two other cases, parts classification systems are not copyrightable. It is difficult to distinguish between a taxonomy and a classification system. However, notwithstanding this lack of clarity, the DDC seems to be more similar to a classification system than to a taxonomy. First, and probably least importantly, the system itself is named a “classification system” and not a taxonomy.  Second, the DDC seems more like a parts classification system, with numbers associated with each book title, as opposed to the dental procedures taxonomy discussed in American Dental Association v. Delta Dental Plans Association (1997). The dental-procedures taxonomy included a long description and a short description, which influenced the court’s determination that the taxonomy was copyrightable. The DDC does not generally include such descriptions, which would indicate less similarity to the dental-procedures taxonomy.

Third, utilizing the DDC involves assigning numbers to book titles. The assignment of numbers to each book title should follow the rules as set out in the DDC and should not involve much creativity. This non-creative application of the classification system is similar to the parts classification system as discussed in Southco, Incorporated v. Kanebridge Corporation (2002). The analogy between book titles and hardware parts does not completely hold, however, because the assignment of a DDC number to a book title is an involved and deliberative process that requires creative and analytical thinking. The creative thinking does not contemplate creative use of the number system (i.e. the DDC), however. Taken together, there are persuasive arguments that a court would consider the DDC not copyrightable as a classification system. Further, if the DDC itself is not copyrightable, then the index probably is not copyrightable, either, as determined in ATC Distribution Group, Incorporated v. Whatever It Takes Transmissions and Parts, Incorporated (2005).

However, even if it is assumed that the DDC as published by OCLC is copyrightable, the DDC itself is not copyrightable because copyright extends only to the expression of ideas and not to the ideas themselves. Further, if the methods and tables found in the OCLC’s publication of the DDC are necessary to perform the DDC’s functions, then those methods and tables are not copyrightable, either, as explained in Baker v. Selden (1879). Accordingly, if OCLC’s DDC publications are copyrightable, OCLC could prohibit others from selling or modifying those publications. However, OCLC could not prohibit an entity from using the DDC or from explaining how to use it, even if the explanation included diagrams and methods found in OCLC’s publications.

These findings comport with the purpose of copyright. Copyright is not meant to enrich authors but is meant to promote progress. The copyright system, as established in the Constitution, is meant to encourage users to build freely upon the ideas and information conveyed by a work, with the caveat that progress is promoted by allowing creators to earn money from their creations for some limited amount of time.
Patent.
OCLC does not hold a patent for the DDC. In fact, an investigation revealed no patent-holder for the DDC in its entire history. If he had chosen to, Melvil Dewey probably could have patented the DDC. Patent law allows for the protection of ideas. As discussed above, it is more sensible to argue that the DDC is an idea itself (and therefore patentable) as opposed to the expression of an idea (and therefore copyrightable). However, Dewey did not patent the DDC, possibly because he wanted it to be circulated and heavily used by libraries. Even if Dewey had patented the DDC, however, that patent would have expired decades ago. Additionally, OCLC cannot now patent the DDC because it has been in public use for over a century. As discussed in Helsinn Healthcare S.A. v. Teva Pharmaceuticals USA, Incorporated, (2017), a creation that is in public use cannot be patented.
Trademark.
OCLC holds four DDC-associated trademarks: 1) Dewey, 2) Dewey Decimal Classification, 3) DDC, and 4) WebDewey. OCLC’s assertion of its trademark rights is its most well-known assertion of its intellectual property rights in the DDC. The Library Hotel case, wherein OCLC sued the hotel for trademark infringement, was much discussed in the library profession and was also discussed in the mainstream media. The Library Hotel case ended in settlement, and, accordingly, the courts never determined OCLC’s trademark rights in the DDC. The following discussion will attempt to determine what those rights are.

As an initial matter, OCLC cannot use trademark to protect the DDC system itself or to protect the books, manuals, and publications that discuss the DDC. Those creations would be protected by patent or copyright law and therefore cannot be protected by trademark law. Courts have been unequivocal that trademark law cannot be used to circumvent patent or copyright law.

Accordingly, OCLC would have protection only over the marks associated with the DDC.  However, that protection extends only to the prevention of consumer confusion. That protection also could not stop an entity from embarking in “nominative fair use,” which would be situations where an entity is using the mark to refer to what the mark symbolizes. An example of nominative fair use would be a public library using the mark “Dewey Decimal Classification” to notify its patrons that it uses the DDC to organize its books.

Trademark protection would also arguably not extend to the mark “Dewey.” Trademark law generally does not allow for the protection of surnames – such as Dewey – unless that surname has become distinctive. There is no case law discussing this standard, accordingly, its application is very unclear. However, Dewey is a surname, which would indicate the inability to trademark, but the name is distinctive. Many people are familiar with the Dewey Decimal System. Does the distinctiveness of the name override the general prohibition of trademarking a surname? Either side could be argued.

If OCLC did bring a trademark infringement suit, and a court determined that trademark infringement occurred, what would the remedy be? As noted in Fishman Transducers, Incorporated v. Paul (2012), monetary damages are rarely awarded in trademark infringement cases. Instead, an injunction would probably be entered. The injunction would have to be narrowly constructed, both to only remove consumer confusion and to limit any infringement on the speaker’s First Amendment rights.
Summary of OCLC’s legal rights
OCLC’s intellectual property rights in the DDC are limited. OCLC cannot use copyright to stop entities from using the DDC. Further, OCLC arguably does not have any copyright protection in its DDC publications. Additionally, OCLC cannot use patent law as an avenue for protection of the DDC, because no entity holds a patent in the DDC and, at this point, OCLC could not obtain a patent. Seemingly, OCLC does have some trademark protection covering the phrases “DDC,” “Dewey Decimal Classification,” and “WebDewey,” and also, perhaps, “Dewey.” However, that trademark protection would cover only the marks and would not cover the DDC itself or any publications that discuss the DDC. Further, the trademark protection could be used only to stop consumer confusion and could not be used to completely prohibit an entity from using the marks.
Further Thoughts
As explained above, OCLC arguably has only a trademark right in certain trademarks associated with the DDC. There are good arguments for a court holding that OCLC does not have a copyright – and certainly not a patent – interest in the DDC. However, OCLC and other organizations and entities believe that OCLC has a legal interest in the DDC (Ardito, 2003). What is the importance of this belief? Why does this belief matter?
Other Classification System Ownership Possibilities
There are two other classification systems commonly used in the United States that can be analyzed for a comparison to the DDC: the Library of Congress system and EBSCO’s NoveList. The Library of Congress system is used to classify, primarily, nonfiction book titles. As a government creation, the Library of Congress system is not under copyright, patent, or trademark protection. NoveList, unlike the DDC and the Library of Congress system, is primarily used to categorize fiction titles. NoveList categorizes fiction books in terms of “appeal factors,” such as pace, setting, or tone (NoveList, What is Appeal?, n. d.). NoveList is licensed by EBSCO. NoveList cannot be accessed without a paid license (NoveList, Product Demos, n. d.).

The DDC falls somewhere between the Library of Congress system and NoveList. The DDC can be used without a license from OCLC. However, OCLC’s publications and manuals describing the function and form of the DDC cannot be accessed for free from OCLC. What are the consequences of OCLC’s ownership scheme of the DDC? What is lost when a classification system is more like NoveList (“owned,” restricted, limited, for-a-fee) in contrast with a system that is more like the Library of Congress system (open, accessible, widely-used, free-for-users)? Although a free system like the Library of Congress system might seem in everyone’s best interest, someone has to pay for the Library of Congress system to be maintained – oftentimes, that someone is taxpayers. Is it inappropriate for taxpayers and the general public to pay for the creation and maintenance of a knowledge classification system?
Possible OCLC Action
Although this paper argues that OCLC’s actual legal interest in the DDC is quite limited, what are some possibilities that might arise from OCLC’s assertion of legal rights in the DDC? One possibility is that OCLC would begin to charge libraries to use the DDC or its trademarks. This possibility is not so far-fetched: OCLC demanded payment from the Library Hotel when the hotel used words and phrases associated with the DDC (American Libraries, 2003). Another possibility is that OCLC will no longer publish print versions of the DDC and will instead require everyone to access the DDC schedules, tables, and manuals on their licensed WebDewey website, for a subscription fee. Yet another possibility is that OCLC will no longer maintain the DDC when it is not profitable enough. Even though OCLC has nonprofit status, its website states that OCLC strives to operate with revenues exceeding expenses (OCLC, Finance, n. d.). A final, and perhaps most likely possibility, is that the DDC is bought by a more profit-driven company, such as Elsevier, which has arguably no interest in the well-being of libraries or the goals of library cooperation (Fox & Brainard, 2019).
The Value of Intellectual Property in this Context
Does an intellectual property regime create value in this context? For example, one could argue that without intellectual property protection, no entity would spend the time and money to maintain a knowledge classification system – although that argument is undercut by the existence of the Library of Congress classification system. Additionally, there is some evidence that copyright law is an inherent good that should be fostered and protected because the copyright law regime distributes wealth to individuals as well as large entities (Hughes & Merges, 2016).

However, there are arguments that the intellectual property system as it currently exists creates more harm than good. For example, arguably the trademark system has shifted from a consumer protection effort to a regime that favors those in power (Choi, 2019). Choi (2019) argues that larger entities use trademark law as a weapon to limit and discourage competition. Additionally, trademark may assist those with money and simultaneously disadvantage those without resources (Lunney, 2018). At least one author has argued that the copyright regime also harms smaller and underrepresented entities and individuals (Rosenblatt, 2019). Copyright additionally incorporates the questionable concept that there is something ethically untoward about incorporating one work into another (Rosenblatt, 2019). Also, as may be surmised after reading this paper, American intellectual property law is complex and difficult to predict. This complexity and unpredictability is arguably a flaw of the system that needs to be repaired (Lunney, 2018).
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